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Copy of letter No. 7/3/70-AIS(11), dated 6th April, 1970 from the Under Secretary to the Gortt.
of India, Ministry of Home Affairs, New Delhi to the Chief Secretaries of all State Govern-

ments, except Tamilnadu.

Subject :C]}epnrtmental proceedings—Extracts from the Judgements of the High Courts and Supreme
ouort.

I am directed to forward herewith a copy of this Ministry's O.M, No. 106/18/69—AVD
dated the 24th February, 1970, on the above subject, for information and guidance.
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Confidential
No. 106/18/69-AVD
GOVERNMENT OF INDIA

MINISTRY OF HOME AFFAIRS

New Delhi-l the 24th February, 1970,
5th Phalguna, 1891,

OFFICE MEMORANDUM

An officer of the Indian Administrative Service was removed from  service as a result

of disciplinary proceedings taken against him by a State Government. The officer filed a writ
~ petition in the High Court and the Court set aside the order of removal from service on the
ground that the finding of the Board of Inquiry about the guilt of the officer had been affected
to a significant extent by surmises and conjectures, and that the finding was given without due
weight to crucial points of fact as well as law, which had a vital bearing on the charges. The
Court observed that the Board of Inquiry being a Tribunal was expected to follow the principles
of natural justice nd the Court had to see that the proceedings against the delinquent had been
. held in a manner consistent with the rules of natural justice and that there was no violation
of the statutory rules prescribing the mode of enquiry or a palpable error of law. The finding
“of guilt must be on the basis ol proof which must be such as to create belief and not mere
suspicion. In this connection extracts of certain judgements of some Courts are also enclosed. The

essential point is that a conclusion must be based on satisfactory evidence so that there is now
failure of natural justice. This is circulated for information,

Authorised for issue.

Sd/-

; Sd/-
(B.S. Kohli} (R.C. JOSHI)
Section Officer To : . Under Secretary to the Govt. of India.
B All the Ministries of the Government of India
(Chief Vigilance Officer)
Mew IDDelhi.
No. 106/18/69-AVD dated the 24th February, 1970,
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DEPARTMENT PROCEEDINGS—THEIR NATURE
Extracts from the Judgement s of the High Courts and Supreme Court

“It is alleged that the respondent took out from his pocket a wallet and from it
produced what appeared to Mr. Rajagopalan to be a folded hundred rupee note.
Mr. Rajgopalan showed his stern disapproval of this conduet, whereupon the res-
pondent said ‘No’ and put the wallet with the note in his pocket. After a few
minutes the interview ended and the respondent left Mr. Rajgopalan’s place.”

) It remains to be considered whether the respondent is not right when he contends that
m the circumstances of this case. the conclusion of the Government is based on no evidence
whatever. It is a conclusion which is perverse and, therefore, suffers from such an obwvious and
patent error on the face of the record that the High Court would be justified in quashing it.
In dealing with writ petitions filed by public servants who have been dismissed, or otherwise
dealt with so as to attract art. 311(2), the High under Art. 226 has jurisdiction to  enguire
whether the conclusion of the Government on which the impugned order of dismissal rests is
not supported by any evidence at all. Tt is true that the order of dismissal which may be passed
against a Government servant found guilty of misconduct, can be described as an administration
order; nevertheless, the proceedings held against such a public servant under the statutory rules
to determine whether he is guilty of the charges framed against him are in the nature of quasi-
judicial proceedings and there can be little doubt that a writ of certiorari, for instance, can be
claimed by a public servant, if he is able to satisfy the High Court that the ultimate conclusion
of the Government in the said proceedings, which is the basis of his dismissal, is based on no
evidence. In fact, in fairness to the learned Attorney-General, we ought to add that he did
not seriously dispute this position in law.

High Court can issue writ if it is satisfied that the order of dismissal is based on no
evidence. .

He, thowever, attempted to argue that if the appellant acted bona-fide, then the High
Court would not be justified in interfering with its conclusions though the High Court may feel
that the conclusion is based on no evidence. His contention was that cases where conclusions
are reached by the Government without any evidence, could not in law be, distinguish from the
cases of mala fide; and so he suggested that perverse conclusions of fact may be and can be
attacked only on the ground that they are mala fide, and since mala fides were not alleged in
the present case, it was not open to the respondent to contend that the view taken by the the
appellant can be corrected in writ proceedings.

We are not prepared to accept this contention. Mala fide exercise of power can be be
attacked independently on the ground that it is mala fide. Such an exercise ol power is always
liable to be quashed on the main ground that it is not a bona fide exercisc of power. But we
are not prepared to hold that if mala fides are not alleged and bona fides are assumed in in
favour of the appellant, its conclusion on a question of fact cannot be successfully challenged
even if it is mani fest that there is no evidence to support it. The two infirmatives are separate
and distinct though, conceivably, in some cases both may be present. There may be cases of
no evidence even where the Government is acting bonafide; the said infirmity may also exist
where the Government is  acting malafide and in that case the conclusion of the Government
not supported by any evidence may be the result of malafides buat that does not mean Iil1a1; if
it is proved that there is no evidence to support the conclusion of the Government, a Wwrit of
certiorary  will not issue without further proof of malafides,

When the Order of dismissal is based on no evidence writ can be issued without proof of
mala  fide,

That takes us to the merits of the respondents contention that the conclusion of the
appellant that the charge framed against the respondent had been proved, is based on no ev-
dence. The learned Attorney General has stressed before us that in dealing with this question,
we ought to bear in mind the fact that the appellant is acting with the determination to root
out corruption, and so, if it is shown that the view taken by the appellant is a rcasanably.pﬂsﬁlb]t
view this Court should not sit in appeal over that decision and seek to decide whether this C{:,-url;
would have taken the same view or not. This contention is no doubt absolutely sound.. 'he
only test which we can legitimately apply in dealing with this part of the respondent's case 15
there any evidence on which a finding can be made against the respondent that charge Nas pra-
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particular conclusion. That is a matter which is within the competence of the authority which
deals with the question; but the High Court can and must enquire whether there is any evidence
at all in support of the impugned conclusion. .

High Court cannot consider the question of sufficiency or adequacy or evidence while exer-
cising jurisdiction wnder Avf, 226, That is a matter within the competence of the disciplinary autho-
rityv.  But the High Court must enguire whether there is any evidence at all. ~

Now, in this state of the evidence, how can it be said that the respondent even attempted
to offer a bride to Mr. Rajgopalan ? Mr. Rajeopalan makes a definite statement that the res-
pondent did not offer him a bride. He meerely refers to the fact that the respondent took
out a paper from his wallet and the said paper appeared to him like a hundred rupee note
double felded. Undoubtedly, Mr. Rajgopalan suspected the respondent’s conduct, and so, made
a report immediately. But the suspicion entertained by Mr. Rajgopalan cannot in Jaw, be treated
as cvidence against the respondent even though there is no doubt that Mr. Rajgopalan. is ra
straight forward and an honest officer. Though we fully appreciate the anxiety of the appellant
‘to root out corruption from public service, we cannot ignore the fact that in carrying out the
said purpose, mere suspicion should not be allowed to take the place of proofl even in domestic
enguiries. It may be that the technical rules which govern criminal trials in courts may not
necessarily apply to disciplinary proceedings, but nevertheless, the principle that in punishing the
guilty scrupulous care must be taken to see that the mnocent are not punished, applies as much
to regular criminal trials as to disciplinary enquiries held under the staturory rules. (Union of
India ¥s. H.C. Goel, ALR. 1964-5.C. 364).

Where suspicion can not take the place of proaf.

“It is true that so far as departmental proceedings are concerned, they are not governed
by the Indian Evidence Act. In other words, the strict provisions laid down in the Indian Evi-
dence Act are not applicable to departmental proceedings. Nevertheless the proceedings are sub-
ject to rules of natural justice. The question, therefore, is as to what a principle of natural
Justice is involved in such a case. The rules of natural justice are not codified and cannot be
stated with exactitude. In departmental proceedings, it is unnecessary to import the strict pro-
cedure applicable to judicial trials. But where the departmental enquiry consists of the trial of
a charge in which the punishing authority either by himself or through  his delegate has a
statutoty duty to hear the delinquent or his witnesses, the procedure adopted is to a certain
extent like a judicial trial and it is an open question as to whether such proceedings are purely
administrative or are o be considered as quasi-judicial.” (Amulya Kumar Vs, L.M. Bakshi, A.LR.
1938 Clacutta  470). ' :

Deparimental proceedings though not governed by the Indian Evidence  Act are subject to  the rules of
metural justice,

“Generally when a fact finding Tribunal arrives at its own conclusions of fect after due
consideration of the evidence before it the High Court will not interfere. It is necessary, however,
that every fact for and against the person procecded against must have been considered with due
care and the Tribunal must have given its finding in a manner which would clearly indicate what
were the guestions which arose for determination, what was the evidence pro and contra in regard
to each one of them and what were the findings reached on the evidence before it. The con-
clusions rcached by the Tribunal should not be coloured by any irrelevant considerations or
matters of prejudice and if there are any circumstances which required to be explained by  the
person charged, he should be givenan opportunity of doing  so.  On no account whatever should the
[Tribunal base its findings on suspicious, conjectures or surmiseés nor should it aet on no evidence at
all or on improper rejection of material and relevant evidence partly on evidence and partly on suspicious
conjections and surmises and il it does any thing of the sore, its) findings even though on questions
of fact will beliable to be set aside by the High Court)

Conclusions of Tribunal should not be coloured by any irrelevant considerations or  maiter of  prejudice.
Fact finding Tribuna. '

: In order to find a person guilty on circumstance trial evidence, the circumstance or the
circumstances must be such as would irresistibly lead to an inference of the guilt of the person

charged with the offence. Thus where in a disciplinary action against a public servant, the in-
ference af snilt drawn hv the Trilknnal fram the sirenmetancas G2 ant the anle feesciztihle infaranoa
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Should not base its findings on stspicion, conjectures and surmises nor showld it act on no evidence

Held on facts that the conclusions of the inquiring officer in a disciplinary action against
a public servant were not based on evidence but on wrong inferences drawn from evidence and
that he did not exhibit the proper sense of responsibility, as a fact finding Tribunal, in arriving
at his conclusions and therefore his report was quashed under Art. 226 (Golam Mohiuddin
Versus State of West Bengal, A.LR. 1964 Ca]uluttu 503).

Circumnstantial evidence must be such as to irresistibly lead to inference of guilt. Conclusions bases on wrong
inferences from evidence :

“In the present appeal it has been urged before us by Mr. Viswanath Sastri-on behalf
of the appellants that the view taken by the High Court that the findings of the Tribunal were
not supported by any evidence is obviously incorrect and that the High Court has in [act pur-
ported to reappreciate the evidence which it had no jurisdiction to do. It i common-ground
that in proceedings under Arts. 226 and 227 the High Court cannot sit in appeal over the fin-
dings recorded by a competent tribunal in a departmental enquiry so that if we are satisfied that
in the present case ‘the High Court has purperted to reappreciate the evidence for itself that
would be outside its jurisdiction. It is also common-ground that if it is shown that the impugned
findings recorded by the Administravve Tribunal are not supported by any evidence the High
Court would be justified in setting aside the said findings. That is how the narrow question which
falls for our decision in the present appeal is : Was the High Court right in holding that there
was no evidence on which the findings of the Administrative Tribunal could be sustained 7

Inquiry Report can be quashed.  High Court can not reappreciale the evidence for itself and sit in appeal over
the findings recorded by a competent Tribunal in Deparimenial Enguiry

There are two other considerations to which reference must be made. In its judzment
the High Court has observed that the oral evidence admittedly did not support the case against
the respondent. The use of the word “admittedly”, in our opinion amounts, somewhat to an
overstatement; and the discussion that follows this overstatement in the judgment indicates an
attempt to appreciate the evidence which it would ordinarily not be open to the High Court to
do in writ proccedings. The same comment falls to be made in regard to the discussion in the
judgment of the High Court where it considered the question about the interpretation of the word
“Chatrapur Saheb”. The High Court has observed that “in the absence of a clear evidence on
the point the inference drawn by the Tribunal that Chatrapur Saheb meant the respondent would
not be justified. This observation clearly indicates that the High Court was attempting to appre-
ciate evidence. The judgment of the Tribunal shows that it considered several facts and circum-
stances in dealing with the question about the identity of the individual indicated by the expression
“Chatrapur Saheb™. Whether or not the evidence on which the Tribunal relied was satisfactory
and sufficient for justifying its conclusion would not fall to be considered in awrit petition.  That
in effect 1s the approach initially adopted by the High Court at the beginning of its judgment.
However, in the subsequent part of the judgment the High Court appears to have bzen persuaded
to appreciate the evidence for itself, and that, in our opinion, is not reasonable or legitimate.

Whether or not the evidence on which the Tribunal relied was satisfaciory & sufficient for justifying its con-
clusion camnot be considered in writ petition

The High Court has also commented on the fact that the Tribunal should have examined
Banjorji before relying upon statements made by him in his letter addressed to Mr. Patnaik,
There is some foree in this argument; but the finding of the Tribupal in regard to the purchase
of the Austin car is based on several other considerations all ol which have been duly proved.
In fact about the main features of this transaction there was no serious controversy between
the parties. The parties were at issue on the question as the effect  of these broad [features
but that clearly is a question of fact which fell within the jurisdiction of the Tribunal. We
have carefully considered the reasons given by the High Court in its judgment under appeal but
we are unable to accept the contention pressed before us by Mr. Sinha for the respondeat, that
the conclusion of the High Court is right when it says that the Tribunal’s findings against the
respondent were based on no evidence. Whether or not the High Court or this coart agrees
with the conclusions of the Tribunal is another matter. The guestion to be considarad is whather
the said conclusions could be set aside on narrow ground that thzy arc not supported by any
evidence. In our opinion, it is difficult to accept th: view that there is no elvence in support
of the conclusions recorded by the Tribunal against the respondant” (State of Orissa Versus
Murlidhar Jena, A.LR, 1963 5.C. 404).
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the rule followed in criminal trials that an offence is not established unless proved by evidence
beyond reasonable doubt to the satisfaction of the court, does not apply and even if that rule is
not applied, the High Court in a petition under Art. 226 of the Constitution is not competent
to declare the order of the authorities holding a departmental enquiry invalid. The High Court
is not constituted in a proceeding under Art. 26 of the Constitution a Court of appeal over the
decision of the authorities holding a departmental enguiry against a public servant; it is concer-
ned to determine whether the enquiry is held by an authority competent in that behalf, and ac-
cording to the procedure preseribed in that behalf, and whether the rules of natural justice are
not violated. Where there is some evidence, which the authority entrusted with the duty to hold
the enquiry has accepled and which evidence may reasonably support the conclusion that the
delinquent officer i1s guilty of the charge, it is not the function of the High Court in a petition
for a writ under Art, 226 to review the evidence and to arrive at an independent finding on
the evidence. The High Court may undoubtedly interfere where the departmental authorities have
held the procecdings against the delinquent in a manner inconsistent with the rules. of natural
justice or in violation of the statutory rules prescribing the mode of enquiry or where the autho-
rities have disable themselves from reaching a fair decision by some considerations extraneous: to
the evidence and the merits of the case or by allowing themselves to be influenced by irrelevant
considerations or where the conclusion on the very fact of it is so wholly arbitrary and capricious
that no reasonable person could ever have arrived at that conclusion, or on similar grounds,
But the departmental authorities are, if the enguiry is otherwise properly held, the sole judges
of facts and if there be some legal evidence on which their findings can be based, the adequacy
or reliability of that evidence is not a matter which can be permitted to be canvassed before
the High Court in a proceeding for a writ under Art 236 of the Constitution

In a petition under Art. 226 High Court is not a Court of Appeal over the decisions of the departmental autho-
rities. ft is not the function of the High Court to review the evidence & arrive at an independent finding on
evidence.  Departmental  authorities are  the sole judges  of facts i inguivy is otherwize properfyvheld.

In our judgment the proceedings before the departmental authorities were regular and
were not vitiated on account of any breach of the rules of natural justice. The conclusions
of the departmental officers were fully borne out by the evidence before them and the High
Court had no jurisdiction to set aside the orders either on the ground that the “approach to the
evidence was not consistent with the approach in a criminal case, “nor on the ground that the
High Court would have on that evidence come to a different conclusion. The respondent had
also ample opportunity of examining his witnesses after he was informed of the charge against
him. The conclusion recorded by the punishing auhority was therefore not open to be canvassed,
nor was the liability of the respondent to be punished by removal from service open to question

bct‘%ru the High Court.” (State of Andhra Pradesh Fersus 8. Sree Rama Rao, A.LR. 1963 S.C.
1723).

High Court can not set aside an order on the ground that the Court would have come to a different conclusion
an the evidence
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